
WEEK TWO



This week we’re going to look a bit closer at some of the key features associated 

with collaborative practice and explore how we can identify our clients’ interests and 

goals which sit at the heart of the collaborative process.

I am also sharing with you 2 key slides that will come up again and again-  
 

• The first- our ‘model’ diagram- the steps in the collaborative process

• The second- our ‘players’- the different participants in the process

These are 2 helpful images to keep close as we move through the next few weeks so 

that you can keep coming back to where in the process the different steps and skills 

might appear.

Welcome to week two of our 
Collaborative Practice Program



This week we are going to explore the four key features that set collaborative  

practice aside from other similar legal processes. These are:

1. 
The participation agreement that the parties and professionals sign at the outset of a 
matter that contains, amongst other things, a commitment not to litigate, to be open 
and transparent, and to focus on solving the legal issues arising from the relationship 
breakdown in a way that focuses on the goals and interests of the clients at the heart 
of the process. This week you will look at some examples of participation agreements 
that are regularly used in collaborative practice here in Australia.

2. 
The measure of success of a collaborative process is the ability of the process to 
ultimately meet the goals or interests of the clients at the heart of it. This week we will 
explore how we as professionals can help our clients articulate their goals and interests. 
This will require, for the lawyers particularly, a shift in terms of our interviewing style, 
the questions that we ask, and the opportunities that we give our clients to explain 
their feelings. 

3. 
Central to the collaborative process is the use of a team. That team may consist of two 
clients and two lawyers; however, is more commonly including professionals with other 
backgrounds such as coaches, child experts, and financial professionals. It is the multi-
disciplinary nature of collaborative practice that enables it to truly provide unique and 
bespoke solutions for families.

4. 
And finally, Interest-based negotiation. Like mediation, collaborative practice is built 
on the principles of interest-based negotiation. Interest-based negotiation is a problem 
solving framework that focuses on needs, desires, concerns, and fears of the participants 
rather than the positions that may be expressed by our clients from time-to-time. This 
framework is central to the structure of the collaborative process as a whole but is also 
used along the way to solve different challenges, roadblocks or impasses that might be 
reached as our clients navigate their settlement. In this week’s readings, activities and 
workshops will focus on these four key aspects of the collaborative process to better 
understand how this process might work for our clients.

Participation Agreement

Measure of Success

Team

4 Step problem solving framework



#1 THE PARTICIPATION AGREEMENT

The participation agreement or the contract that is entered into at the commencement 

of the collaborative process was described by Pauline Tesler as ‘the safe container’ 

through which the collaborative process can operate.

We commonly hear practitioners querying whether they really need to enter into a 
contract that, amongst other things, will mean that if a collaborative process is 
unsuccessful they are required to withdraw from assisting their client. Of course, how 
you choose to conduct a collaborative matter is ultimately up to you, but for a process 
to be defined as collaborative, a participation agreement will need to be entered into. 
In circumstances where no agreement is in place and some of the other aspects of a 
collaborative process are used, lawyers will fast find themselves in the difficult position 
of having one foot in each camp. In essence, trying to operate from a mindset of honesty, 
openness, collaboration, and transparency, but maintaining a foot in an adversarial path 
that requires lawyers to be more cautious, less trusting of their opponent, and less 
concerned about their client's actions or inactions along the way.

A participation agreement is an essential first step in any collaborative process and 
should be seen by the professionals involved as an opportunity rather than a hindrance. 
In the coming weeks, we will talk in more depth about the importance of screening your 
clients to ensure that they are appropriate for the collaborative process.
Matters coming into collaboration largely fall into a box of people who would otherwise 
be looking for amicable or out-of-court solutions. Therefore, you will find that the idea 
of signing a contract that articulates that is often less concerning to them than it is to 
the lawyers involved in the process.

Of course, there will always be collaborative matters where solutions are unable to be 
found and the purpose of the contract is to keep everyone focused on finding those 
solutions rather than wafting into the usual head space that we always find ourselves 
in where we're able to say, "Well, don't worry, that's not really in the range and we can 
just go to court and sort it out there." By taking that off the table, it forces everyone 
in the team, clients included, to keep coming back to trying to solve the problem at 
hand. That may, at times, involve exploring what this might look like if the parties were 
to take the matter into a litigation process. Ultimately, it is their decision if that is what 
they choose. By signing an agreement that from the outset puts in place some ground 
rules, articulates the core aspects of the collaborative process and makes it clear to the 
professionals and the clients what is expected of them, is what ultimately provides the 
strength in this style of work.

Here is a participation agreement regularly used in collaborative matters involving 
collaborative lawyers and two clients. Have a read through the participation agreement 
in your materials and answer the questions below.



What do you notice about the style and language of the agreement?

Are there any things concerning you in relation to the content of the agreement?

Do you feel more comfortable the idea of entering into a participation 
agreement having now had the opportunity to consider one?



1st Agreement - Shelby Timmins 

3rd Agreement - Communication Professional

Here are three further examples of participation agreements that can be used in 

collaborative matters. 

The first is one commonly used by Shelby Timmins in her work in matters involving a 
divorce coach. The second is an agreement related to the work of John Thynne as a 
financial neutral and the third an agreement developed by a communication professional 
here in Queensland.

2nd Agreement - John Thynne 

Finding your participation agreement

Different states and territories around Australia have, through their representative 
organizations, developed different styles of collaborative participation agreements. We 
encourage you to connect with your local practice group and adopt the materials that 
are being used in your local area. Of course, you are able to use those that we have 
shared with you this week and adapt to them as you wish.



What do you know about your understanding of their goals?

AN EXERCISE...

# 2 FINDING THE GOALS AND  
INTERESTS OF YOUR CLIENTS

The measure of success of a collaborative process is the client’s goals and interests 

rather than the “winning legal outcome.”

Collaborative practice encourages our clients to lead the process by articulating their 
wants for their individual and family’s future and to make decisions about outcomes 
that ultimately try and achieve those goals.

This is in contrast to a litigation or adversarial model that largely leads with the issues 
that matter to the legal framework and then, at the conclusion of that process, invites 
the client to consider of their legal options which ones might ultimately assist in meeting 
their goals. If none of those assist in meeting their goals, then largely their goals are 
ignored and the legal process takes priority.

This flip, in terms of the drivers of the process, will be one of the hardest parts for the 
lawyers in this program to grapple with and embrace.
Our skill as lawyers is often summarised as our ability to understand the legal framework 
and apply it to our client’s circumstances. None of that is lost in the collaborative 
process but the central difference is that before you would consider the legal framework 
you will need to spend time exploring and truly understanding what matters to your 
clients in life.

Give some thought to a recent new client interview- someone you haven’t spent a 

lot of time with yet. Thinking about that person, could you tell me what they hope 

for their future in, say, three years time? 



Articulating our goals in life, when life is going well, is often an easy thing to do. When 

your life plan has been thrown upside down with the end of a significant relationship, 

the idea of articulating your wants for the future can be overwhelming and at times 

impossible. Yet, this is the very thing we are asking our clients to do- to be able to 

say to themselves and their former partner, with clarity and consistency, what they 

hope for their future.

How can we help them do that? Over the coming weeks, we will share with you a 
number of different techniques that you will be able to use in your practice to help your 
clients get clear on their goals and interests in life and articulate them in a during your 
process and outside of it that will ultimately help them to reach a resolution.

Their ability to do this will be wholly dependent on your ability to create a space for 
them to ponder and consider these matters.

In part, this is why your first meeting with any new client that is considering the 
collaborative process will always be the most important. The types of questions and 
the information that you give in that opening session will frame the experience for your 
client thereafter.

Why interests matter

How long did that first client interview last?

AN EXERCISE...

Taking that same new client interview you thought about above, answer the 

questions below.



Of the time you spent with that client, how much of that time was them 
speaking and how much was you?

If you had to articulate four key goals that your client has for their  
life into the future, do you have that information from the interview  
that you conducted?

The types of questions you ask and the information you gather in that opening 

client interview will make all the difference about whether your client can consider 

the collaborative process and whether you can prepare them for the process ahead.



AN EXERCISE...

The types of questions you ask your clients will be key. Write down below five 

of your favourite first interview questions, starting with your common opening 

question, and some other questions that you usually ask along the way.

Of the questions that you've written above, how many will be helpful in having your 
clients articulate their goals or their interests for their future? 

Repeating the activity, what sorts of questions do you think you could ask that might 

help your clients to be able to share with you their goals for the future?



Some examples to try

Here are a few of my favourite first interview questions that helped me in matters, 

collaborative or not, to better understand the goals of my client and the processes 

that might be appropriate in helping them to find a resolution to their family law 

matters.

• What has brought you here to see me today?

• What is the most important thing I could talk to you about today?

• Can you tell me how things have been going for you lately? 
 
• What is keeping you up at night? 
 
• Imagine it's three years down the track and life is good. What does that look   
 like for you? For your children? For your former partner? What would  
 a good outcome in this situation look like for you? Have you considered how   
 your future might look?

• Have you and Bob spoken about your children's future?

• What is important to you in coming to see me today?

• Are there any pressing issues that are concerning you?

• What is the most important thing I could talk to you about today?

• How do you and Bob involve resolve disagreements at the moment?

• How are decisions in your relationship made about money or about  
 your children?

• What would Jane tell me about that situation if she was here today?

• How are you and Jane communicating today?

Next week we are going to start to look closely at how we work with our clients, 

the experience they have, and the types of questions we ask and the information we  

gather as a result. Over the coming week, I encourage you to experiment by asking 

a few different questions when you're working with your clients. Note below any  

observations that you make as a result.

What do you notice about the questions above?

Have you tried any of them in the past? If not, would you be willing to give 
it a go this week?



#3 THE TEAM

The ability to work within a team is central to the collaborative process.  

That wonderful saying, there’s no ‘I’ in team, looms large in collaboration. 

I find great comfort in the idea of a team. I love that I don’t have to have all the 
answers, that colleagues bring different knowledge and experience, and that 
professionals from different disciplines can see problems in a whole different way  
to me. Our clients are also part of that team and often the best solutions are the  
ones thought of by them. 

AN EXERCISE...

At some stage in your life, you’ve probably been involved in either a team sport or a 

team at work or a team somewhere. Thinking about those momments in life answer 

the questions below-

What is it that makes for a great Team member?

What is it that makes for a poor Team member?



Thinking about collaborative practice, what skills can you bring to the table 
as a team member?

Thinking about collaborative practice, how can you help your clients to feel 
a part of the team?



The principles of interest-based negotiation sit at the heart of the collaborative 

process. Interest-based negotiation is a fancy way of describing a negotiation or 

problem solving approach that focuses on the needs, concerns, and goals of people 

rather than the positions that they might be articulating for. 

A common example of a position that you might hear in family law is the statement 
"I just want to keep the house." A client saying I just want to keep the house is 
expressing a position and our job in the collaborative process is to ask a simple 
question, "Why? Why is that important to you?" It's in the answer to that question 
that you will find the interests, goals, needs, and desires of your client that will 
ultimately help them and you to find solutions to their legal problems.

The statement I want to keep the house could, in fact, be your client articulating 
many worries or concerns about their future. It may be that the house represents 
certainty and security in a world that has otherwise been turned upside down. It may 
be that the house was owned by your client's family and has important historical 
and sentimental value. It may be that the house is convenient to a children's school 
or local community in which your client is involved. Depending on the answer that 
your client gives to the simple question of why do you want to keep the house, the 
solutions that you craft to the ultimate settlement could be very different.

In adversarial lawyering, we often find that professionals will simply hear the 
statement I want to keep the house and craft a settlement accordingly without 
ever asking the question, "Why does that really matter to you? What is it about the 
house?" The same question and process can be used in all of the different issues that 
arise in your client's legal matters.

#4 INTEREST BASED NEGOTIATION 
AKA A PROBLEM SOLVING FRAMEWORK

Read this short article from Canadian Collaborative Lawyer Deborah Graham 

summarising the interest based negotiation approach and its application in 

collaborative practice.



Getting really clear on the worry, concern or goal that your client has is essential to 

ultimately creating a solution that they will feel most comfortable with.  

 
Interest based negotiation requires a practitioner to spend time getting clear on 
just what it is that your client is trying to communicate with you, the problem that 
they have before jumping to crafting solutions. For lawyers and often for financial 
professionals, our skills are in crafting solutions and so the minute we hear a 
statement such as I want to keep the house we jumped straight to, "No problem, let 
me show you how we can do this," without taking the time to explore whether it is 
that your client wants to keep the house or whether perhaps there's a different query 
or worry in their mind.

When I think of interest-based negotiation I break it down into four simple steps. 

Firstly, we have to get clear on the concern, the problem, the goal or the interest 
that is being expressed. It is not the position that is often stated; for example, I want 
to keep the house. It is the reason why that sits under that, that we first have to get 
clear on. The first step of this problem solving framework is to ask more questions, to 
clarify, to reframe, to truly understand what it is that your client is trying to express.

The second step, once you’re clear on the challenge, the question or the problem that 
you’re looking to solve, is to generate as many options as you can to ultimately solve 
that problem. You will need a minimum of three; three because two means win or 
lose. Three requires an extension of thought. That means that there are more than a 
win/loss solution to the problem. We encourage you when you were using this model 
of problem solving, whether it being collaborative practice or life generally, to write 

Third we need to analyise those options.  Once all of the options are on the table, it is 
now time to evaluate the effectiveness of each of those options, a good old pros and 
cons analysis that considers the emotional, financial, legal outcomes of each option 
and, importantly, how that option meets the ultimate goals, interests, and needs of 
your client for their future.

Finally, once you’ve evaluated all of those options, it’s time to decide upon a solution.
I use this four step problem solving framework in all aspects of my life. When I’m 
being asked to make a decision at work or trying to resolve a challenge with one of 
my kids, I use this process- Firstly, by getting clear on what it is that we’re having 
a disagreement about or what the question is that I’m being asked to answer. Then 
pausing and thinking, “Well, what are all the different ways that we could solve this 
problem?” Thirdly, doing a pros and cons analysis sometimes just in my head around 
how those options might help or hinder what it is that we’re all trying to achieve. 
Usually by doing that pros and cons analysis, one or two solutions will drop out and 
from there an agreement or an outcome can be reached.

ONE.

TWO.

THREE.

FOUR.



4 STEPS TO SOLVE ANY MATTER! 
Collaborative or Not!

PROBLEM  
SOLVED!



I used the four-step problem solving AKA interest based negotiation on this 
issue this week when….

AN EXERCISE...

This week, take some time to have a go at implementing this four-step problem 

solving framework in different aspects of your life. You could try it with clients,  

with colleagues, with friends, with spouses, and particularly with children.

This is what I found.



 Finally, watch this video of a real life experience of collaborative practice for a 

family in the United Kingdom and answer the questions below.

THE CLIENT EXPERIENCE OF  
COLLABORATIVE PRACTICE

What did you notice about the clients in this example?

What did you notice about the clients comments about each of their lawyers?



What did you notice mattered to the wife and what did you notice mattered 
to the husband? 

What else did you notice about this client experience of the  
collaborative process?

You’re done. See you next Friday and 
don’t forget to submit your workbook 

to go into this week’s prize draw!
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